Workshops on Sub-thematic Areas

Sub-theme 5: Preventative measures: A National Integrity System

Topic: The Reporting of Corruption
Dr Levi of the United Kingdom stated that there has been a considerable expansion of requirements to report suspicions of crime (including corruption) in recent decades. These include anti-money laundering laws, which place positive requirements on financial institutions and some other bodies to make reports.  However, ‘whistleblower protection’ is more of a passive mode of preventing adverse consequences from performing public (or private sector) duties. Corruption unchecked has a potential of adversely affecting service delivery in general.

The speakers – Hon de Lange MP, South Africa, Mr Cummeh III, Liberia and Ms Tilley, South Africa covered the following areas.
The Public Disclosure Act has several limitations in that: 
· Whistle blowers cannot proactively protect their rights

· Some employers can evade whistleblower protection by dismissing them at some later stage for a different matter
· South Africa’s approach to whistle blowing system is to see it more as a ‘shield’ than a ‘sword’
· The process of amendment to the Whistle Blowers’ Act has been delayed for too long
· Most of the provisions within the Act apply particularly to the private sector
· There are no implementation or enforcement mechanisms with regard to the Access to Information Act
· The Public Disclosure Act protects the reports of unlawful and irregular conduct by fellow employees. It provides remedies for consequences/occupational detriment that might be suffered because of reporting acts of corruption, having followed the prescribed procedures
The following recommendations were made:

· The government needs to establish and/or improve the legal framework and the environment relating to whistle blowing
· Enhance the capacity of law enforcement agencies in fighting corruption
· Public Service must continuously work on improving the current manner of reporting corruption
· There is a need for civic education to empower people to enable them to effectively report on corruption
· Develop a system to recognise and incentivise good behaviour as a way of stimulating better reporting
A number of concerns and comments were raised from the floor regarding “whistle blowing” and these included:

· The absence of a penalty clause applicable where employers subject genuine whistle blowers to disciplinary action
· Absence of an effective enforcement mechanism remains a challenge
· There need to be recognition that whistle blowers perform a public duty and thus have to be protected
· Whistle blowing is not common worldwide practice and this must be appreciated
· In Australia, legislation encourages the ‘sword and shield’ approach because the whistle blower is seen to be protecting/performing a duty for the employer and is therefore a loyal employee. Hence, the employer has the duty to protect him/her
· Whistle blowing should primarily be used as a mechanism to correct the system even if the perpetrator is not caught
· Through the Protected Disclosure Act, whistle blowing has been extended beyond employer/employee to the broader society
· The framework still encourages the use of internal procedures and remedies before the matter is taken externally unless there is fear of a threat to occupation
· Stringent requirements are in place when the disclosure is done outside the realms of the employer
· Dismissal of an employee for whistle blowing is deemed as automatically unfair
· Some aspects of the current legislation need reviewing and SA Law Commission is assigned the responsibility
· Incentives for good behaviour should be introduced
Freedom of expression and the receptiveness of government are vital: the more people are able to express themselves, the more they will come out to report real acts of corruption and failure by government to act on reported acts of corruption is, on its own, a dis-incentive for reporting.

Reporting on corruption would improve the economic livelihoods of the vast majority of people but some factors, which deter reporting, are the culture of impunity, double standards and feared reprisals. Transparency is key - “sunlight is the best disinfectant” and when issues are freely brought out into the open, corruption will be lessened.

About 38% of children between the ages of 16-24 feel whistle blowers should not be protected (research done in South Africa). This is worrying because if they advocate this at such a young age, there is less likelihood of them reporting at a later stage. 
Monitoring of whistle blowing cases is critical to be able to assess the process and impact

Other suggestions made included:

· The blacklisting of those companies involved in unlawful activities
· The overlapping of anti-corruption measures and complaints systems

· Addressing the problems of lack of ‘ownership’ in many countries

Mechanisms should never be looked at in isolation; otherwise, there will always be gaps. eg parliament, public protector, police force must all contribute to any measures under consideration. It is imperative to look at the system as a whole. 
Since 1994, a framework of laws, policies, strategies, programs, institutions, partnerships and mechanisms (including eight national & five provincial hotlines) had been set up to prevent and combat corruption in both the private and public sectors. These allowed for anonymous reporting of alleged acts of corruption. There is the dedicated National Anti-Corruption Hotline (NACH), which has been assigned to the Public Service Commission. However, one of the drawbacks of NACH is that most reports cannot be followed up, as some reports are in fact frivolous, with around half being found to have no substance. 
Employees are in a better position to report acts of corruption and therefore measures to protect whistle blowers have become one of the principles of best practice on a global scale.  The 2005-2006 trend analysis on whistle blowing indicates that 60% of reported cases through the NACH are anonymous. Of the 4 182 cases received 1 105 were services delivery complaints, 2 296 reported potential corruption and 507 were of no substance. 
Whistle blowing is an important tool in reporting corruption and attitudes towards whistle blowing are changing for the better.
With regard to the question of whether people should be duty-bound to report fraud, it was noted that there are positive legislated requirements for people to report incidences of corruption and incentives for them to do so with regard to cartels and particularly if they are the first to bring the situation to the notice of the authorities (in order to avoid being penalised themselves).  CEOs must take a positive attitude to make reports where corruption has been reported to them, and then themselves be prosecuted if they fail to pass on such reports to the authorities.
Other mechanisms can be used to improve the system. Praising and rewarding whistleblowers and/or treating complaints as an indicator to bring about positive improvements in service delivery are just two. 
A delegate from Burundi said that whistle blowing and investigation cases can be reported and received through Internet. However, investigations have been done and sent to the government, with little prosecution taking place because it is perceived by authorities as embarrassing for the government and defamatory. Some authorities do this especially to try to please donors and therefore portray a different picture all together. People trying to fight against corruption are brought to book. Measures should be put in place, both in public and private sectors, to fight corruption.

In conclusion, it was agreed that there is no ‘silver bullet’ for protecting people who report corruption: it depends on whether there actually is any independent institution or person capable of offering protection.  However, witness protection schemes and similar measures should be available where there is a real risk of problems arising.  The formal system does not protect people under all conditions.
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