BOTSWANA

LAW ENFORCEMENT 

LESSONS FOR INVESTIGATORS AND PROSECUTORS
Botswana like any other country is vulnerable to the risks of corruption and money laundering activities resulting from a variety of reasons. Among these reasons is the fact that Botswana is fully integrated in the international financial system and that local banks are fully computerised. On the other hand, Botswana has an armoury of laws dealing with problems of corruption and economic crime as well as money laundering although some laws are wanting in certain respect.  We also have the institutional frameworks which include among the Directorate of Public Prosecutions (DPP), Directorate on Corruption and Economic Crime (DCEC) and Serious Crime Squad in the Botswana Police Service. 
CORRUPTION
Corruption and fraud in Botswana are attributed to non observance of the laid down procedures. Other factors are;

· Management override of internal controls

· Collusion between employees

· Collusion between employees and third parties

· Poor employment practices

· Lack of control over management by directors

· Poor or non-existent ethics policy

Of late, there has been a new trend of manipulation of tenders and fraudulent road permits obtained through connivance of some officials of the Department of Road Transport and Safety. There are also syndicates of conmen operating in urban areas pretending to be government officials from Department of Immigration preying on unsuspecting applicants for residence and work permits. Some of these cases are pending in our courts.

Certain sectors of society at times express unfounded perception of corruption, that it is rampant in the country, while in fact, the reality is that there is relatively little corruption in Botswana. We have as a result been consistently rated as the least corrupt country in Africa by Transparency International. Botswana generally speaking does not have a culture of corruption. Any perception can be attributed to the fact that Batswana have a tendency of thinking that an act is corrupt even when it is not. This is a clear indication of their abhorrence of corruption. About 80% of the reports made to the DCEC do not fall within the sphere of their mandate in the sense that what would be complained of does not constitute corruption – abuse of public office for personal gain. There is a common criticism that DCEC is only interested in ‘small fish’ by the members of the public. They fail to accept the fact that targeting anyone just because someone thinks they are ‘big fish’ is morally indefensible and that a fair policy is to target the whole problem and not to select bits of it. 
There are challenges faced by the DCEC and other criminal justice organs, such as high case load and corresponding sluggish disposal of cases through the criminal justice system. In this regard, it could be argued that justice delayed is justice denied. The problem of slow disposal of cases cannot be attributed to the courts only but it  is largely due to the fact that accused persons through their attorneys time and again ask for adjournment of cases for varying reasons. Courts may feel constrained to grant such adjournment in the quest to observe accused persons constitutional rights to a fair trial. The ever increasing crime rate contributes tremendously to the delay in the delivery of justice. Our institutions have to be capacitated in this respect and there is a very strong political will to address the issue of stress in the criminal justice system. 
Sophistication and complexity of emerging crime trends and patterns of corruption are matters of major concern in our society. Corruption is very complex; it is not the sort of ordinary offence that is found in our Penal Code. There is therefore imperative need for thorough training of the investigations, prosecutors, magistrates and judges. The DPP which has been recently established is pursuing a very aggressive recruitment programme and training of public prosecutors. In order to effectively address the complexity of crime, government has come up with a policy directive that the DPP should take over all the delegated prosecution function from the Botswana Police Service and the DCEC. All prosecutors being recruited by the DPP have legal tertiary education at technical and professional levels.
RECENT TRENDS IN MONEY LAUNDERING
The year 2004 and the first part of 2005 were very busy period for the Anti-Money Laundering Unit for the DCEC and Botswana Police Service and the DPP. These Organs started experiencing the emergence of the crime of money laundering and fraud than ever before. Most of the money that was being laundered (internal money laundering and out going money laundering) were proceeds of crimes such as: fraud in its various forms, obtaining by false pretences, fraudulent internal and external bank transfers of funds.

Counterfeit cheques have been a major problem in the country. The perpetrators of these offences targeted government, private sector and major parastatal organisations. The perpetrators in both the public and the private sectors were employees at very low level, i.e. messengers who colluded with local and international crime syndicates to produce the counterfeit cheques. It is most unfortunate that some of the counterfeit cheques allegedly landed in the hands of some private legal practitioners and were subsequently deposited in their Trust Accounts. Currently two lawyers have been charged with various offences including conspiracy to commit an offence, obtaining by false pretences and money laundering. The case is about to be concluded in the subordinate court. It must be noted here that the call by some international organisations that lawyers should not be allowed to hide behind attorney-client privilege, but must be compelled to account to the relevant authorities about funds received by them has very sound basis. 
Criminal syndicates within and outside the country connive with bank officials to fraudulently and electronically transfer funds from identified bank accounts to arranged bank accounts outside the country. After these transfers, criminal syndicates cross the border to those countries to share the proceeds and launder the funds in question. This is a common phenomenon even after commission of Penal Code offence such as robbery.
Fraudulent and electronic transfer of funds is also done internally within a given bank where funds get transferred from one account to the other. The funds are withdrawn and laundered. In these crimes, the perpetrators are always bank employees. 

LEGISLATIVE MACHINERY AIMED AT COMBATING CORRUPTION IN BOTSWANA
1. 
Corruption and Economic Crime Act, 1994
It confers power on the DCEC to investigate suspected cases of corruption and economic crime and matters connected or incidental thereto. Part IV has a list of offences, which include;
· Corruption by or of the public officer

· Corruption in respect of official transaction

· Acceptance of bribe by public officer after doing act

· Promise of bribe to public officer after doing act

· Corrupt transactions by or with agents

· Bribery for giving assistance in regard to contracts

· Bribery for procuring withdrawal of tender

· Conflict of interest

· Cheating of public revenue

· Possession of unexplained property

· Application for confiscation order

· Application for restraining order

It must be noted that prosecution of all offences under the Corruption and Economic Crime Act require written consent by the Director of Public Prosecutions before charges are brought before the courts. 

Corruption is not very easy to prove in court as the offence is usually between the corruptor and the corrupted; none of the two would hardly ever admit that money was paid as valuable consideration. Therefore Parliament in passing this legislation incorporated evidential presumptions to assist the prosecution in the discharge of its burden. A constitutional challenge that evidential presumptions violate the doctrine of presumption of innocence has failed in our courts. 
Though our Act has so far been able to achieve the intended object, it has some deficiencies, which could be cured through the normal process of legislative amendment. The main deficiency is that it targets corruption in the public service and parastatals only. It is our view that though the classical definition of corruption is abuse of public office for gain, corruption does take place in private sector and if allowed to go on unchecked can paralyse any economy. However, offences committed in the private sector are prosecuted under our Penal Code, Company Law, Income Tax Law, and other related fiscal statutes.
2.
Penal Provisions Addressing Corruption Under the Penal Code 
Botswana has had a codified Penal system since June 1964, which Parliament amends occasionally when there is need to deal with particular mischief. Penal provisions focusing on corruption are; 

· Section 99 of the Penal Code which deals with official corruption
· Section 100 which deals with extortion by public officers

· Section 101 which penalises receipt of property by public officers in order to show favour.
Division VIII of the Penal Code, Sections 383 – 387 are devoted to offences relating to corrupt practices. In acknowledgement of the fact that it is difficult to prove the offence of corrupt practices, the Legislature has incorporated an evidential presumption of corrupt practices; in other words, where it is proved that a public officer has received money, gift or other consideration, such payment shall be deemed to have been paid or given and received corruptly as an inducement or reward unless the contrary is proved.
3.
Proceeds of Serious Crime Act, 1990
Botswana has a comprehensive statutory regime which is designed to deprive persons convicted of serious crimes of the benefits or rewards gained from such crimes, and to deal with problems of money laundering and matters related thereto. Under this Act, the Director of DPP is empowered to make an application for a Restraining Order in the Subordinate Court or the High Court. Such an application would be ex parte in nature. The prosecution once the Restraining Order has been obtained is compelled to bring charges within a prescribed statutory period failing which the Restraining Order lapses. 
This Act also makes provision for a Confiscation Order when the accused person has been convicted. We have on many occasions applied these Sections in order to deprive offenders of the proceeds of crime. A specific Chapter is devoted to money laundering. Mutual legal assistance between Botswana and other countries is provided for under Part VII of the Act. Countries which are entitled to apply to us for mutual legal assistance would be those which have been designated as the ones to which our Mutual Legal Assistance in Criminal Matters Act applies.  The relevant provisions empower our courts to enforce a foreign Restraining Order or Confiscation Order after these have been duly registered in our High Court. Foreign requests for identifying, locating or assessing the value of the proceeds of serious offences are also envisaged by the Act.
4.
Banking (Anti-Money Laundering) Regulations, 2003
The regulations apply to the banks requiring them to put in place anti-money laundering procedures, observance of a stringent know your customer policy, and adopt such practices necessary for the prevention of money laundering as set out in the Regulations. By these Regulations, banks are required to report suspicious transactions and cooperate with all law enforcement agencies such as the DCEC, Botswana Police Service, Botswana Unified Revenue Services (BURS) and the Central Bank which has a responsibility of regulating the financial markets.
5.
Mutual Legal Assistance in Criminal Matters Act, 1990
The scheme behind this Act is to make provision for obtaining international legal assistance in criminal matters by Botswana and also to provide legal machinery through which Botswana can honour requests by foreign countries. The prosecuting authority in Botswana is entitled to make requests to foreign countries in relation to taking of evidence, production of evidence, search and seizure, arrange for persons to give evidence in Botswana, enforcement of Confiscation and Restraining Order, etc. Similarly, the Act envisages that certain countries with which Botswana has entered into and arrangement with can request Botswana for assistance in respect of any criminal matter being investigated in the requesting country. 

In situations where we have no formal arrangement with a requesting country, Botswana has honoured such requests on the basis that we have an international obligation to do so in the fight against crime.
Insufficient knowledge about the requirements of foreign jurisdictions resulting in inelegantly drafted letters of requests can be a stumbling block.  To this end prosecutors and investigators are regularly sent for refresher courses in mutual legal assistance and extradition in South Africa. This is an aggressive programme that has been going on for more than four years. We are most indebted to the Republic of South Africa for rendering such invaluable assistance. In the near future, some members of the staff of the DPP would be attached to the Asset Forfeiture Unit of the South African National Prosecuting Authority. This is a capacity building exercise aimed at improving the skills of prosecutors in the implementation of our Proceeds of Serious Crimes Act of 1990 and related pieces of legislation.
REQUIRED LEGISLATIVE MEASURES TO IMPROVE OUR ANTI-CORRUPTION AND ANTI-MONEY LAUNDERING REGIME

Our Anti-Corruption Legislative Regime has so far worked well for us. We should not however remain complacent. There is always need to move ahead of the challenges that come about as a result of the sophistication and complexity of crime in the modern era. Botswana has to strive to retain its status as the least corrupt country in Africa and in our quest to retain this impressive status, it is mandatory that our legislative regime. Improvement of this regime should be directed towards enactment of the following pieces of legislation;
· Civil Forfeiture Act / Asset Forfeiture (Model Bill has already been produced by the UNODC for consideration by the Ministry of Finance).
· Provision for fully fledged Financial Intelligence Centre. The Financial Investigations Unit within the DCEC is somewhat inadequately resourced. 
· Whistle Blowing Legislation (currently a policy decision has been taken that a law has to be passed focusing on protection of whistle blowers).
CONCLUSION
Botswana has the necessary legislative machinery in place but we should always be mindful of the fact that these laws have to be fully implemented in order to achieve the desired results. 
Corruption is a complex issue which has no ‘quick fix.’ It is a journey and long one indeed. It needs proper planning, determination, resilience and above all political will. Otherwise, the criminal justice organs will become toothless watchdogs. There is strong political and administrative will to fight corruption.  The war against corruption requires a broad range of integrated and sustainable efforts, so the government, the private sector, mass media and public at large need to work together in partnership. I can with certainty assert that these offences are vigorously prosecuted by the office of the DPP and necessary resources have been placed at our disposal to aggressively recruit and empower prosecutors with the requisite skills.  
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