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ADDRESS BY THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS OF THE REPUBLIC OF SOUTH AFRICA, ADV. V. PIKOLI
AT THE GLOBAL FORUM V INTERNATIONAL CONFERENCE ON FIGHTING CORRUPTION AND SAFEGUARDING INTEGRITY
Convened and hosted by the Republic of South Africa and held at the Sandton Convention Centre, Johannesburg, South Africa from 2 – 5 April 2007
(Conference arranged and organized by the South African Department of Public Service and Administration. Responsible Minister of State: Dr G. Frazer Moloketi. Director-General of department: Prof. R. Levin)
SUB-THEMATIC AREAS FOR WORKSHOP AND ROUND TABLE DISCUSSION

SUB THEME 4, WORKSHOP 1 SPEECH TOPIC – LAW ENFORCEMENT AND EFFECTIVE IMPLEMENTATION: OPERATIONAL, PRACTICAL AND EFFECTIVE MEASURES AND LEGISLATION TO COMBAT CORRUPTION AND ORGANISED CRIME INCLUDING MONEY LAUNDERING.
The subject to be considered in workshop 1 of the sub-theme 4 workshop and roundtable discussions is: Law enforcement and effective implementation with a focus on operational, practical and effective measures and legislation to combat corruption and organised crime including money laundering.
The Honourable President of the Republic of South Africa, Mr Thabo Mbeki, at the opening of the Second National Anti-Corruption Summit of the National Anti-Corruption Forum in March 2005 made the following observation:

I think all of us acknowledge that corruption is inimical to development; it constrains our ability to fight poverty, negatively affects our economic development, damages social values and undermines democracy and good governance.

Adding to this observation, in the information and guidelines provided to participants, it is stated that effective law enforcement is essential for the global struggle against corrupt activities and other forms of organized crime including money laundering. It is also stated that effective law enforcement requires better international, regional and internal cooperation in a number of respects and real action. A focus on key elements of law enforcement should add value to the exchange of good practice and information. I agree and I propose, within the constraints of the time available, to focus on the key elements required for effective law enforcement and real actions, drawing from the experience of South African National Prosecuting Authority in combating corruption and organized crime including money laundering.
In 1998, the new National Prosecuting Authority of South Africa (the NPA) was established in terms of the National Prosecuting Authority Act, No. 32 of 1998. It brought together all existing provincial prosecution bodies in one unified and independent prosecution authority. This occurred at a time when South Africa had once again become a fully fledged member of the international community. Among the major challenges facing the new National Prosecuting Authority and its law enforcement partners were: 
· Dealing with corruption in the form of bribery in terms of outdated legislation;
· New and emerging forms of organized crime with international elements, and

· Money laundering not only internally but ever increasingly across the borders of the country 

In relation to organized crime, a further challenge that presented itself was to utilize the new, modern and sophisticated provisions of the Prevention of Organised Crime Act, No. 121 of 1998 (POCA). This Act introduced, inter alia, offences of Racketeering, Money Laundering and offences relating to criminal gang activities. In terms of an amendment to the National Prosecuting Authority Act an independent and combined investigation and prosecution agency within the office of the National Director was established. This was the Directorate of Special Operations (DSO) or Scorpions as they were to be popularly known. It was established to bring a more expert capacity in the fight against organized crime including crimes involving corruption and to spearhead the investigation and prosecution of POCA offences in the fight against organized crime.

The DSO adopted a “Troika methodology” of intelligence, investigation and prosecution. In terms of this methodology, investigators do not conduct the investigations alone. Investigators and prosecutors and other personnel with a variety of skills function as a team. Business management principles are employed in planning and settling strategy and in structuring and conducting the investigations. A reporting strategy is adopted to monitor progress and facilitate input from senior management. There is a decided focus on identifying and pursuing all possible non-invasive evidence gathering avenues and opportunities. Similarly specific consideration is given, where legally justified, to all more invasive investigation and evidence gathering opportunities that are available. These include search and seizures, interception and monitoring of communication and under-cover operations. Specific consideration is given to partnerships with other agencies, both public and private.

It is absolutely essential that law enforcement agencies master and keep up to date with the various modern electronic information technologies and systems being employed. They are frequently abused for criminal purposes. All too often the evidence of crime is now to be found within these systems. Cyber crime, involving the corrupt co-operation of employees, is becoming more prevalent. The DSO, SAPS, the Special Investigating Unit (SIU) and various Government departments have joined forces to combat these crimes in the public sector. This type of crime also presents a major threat to the integrity of established business systems and procedures in the private sector.

The successful combination of the DSO methodology and the provisions of POCA in combating organized crime and corruption provide a compelling argument for the adoption of such approach more universally. 
POCA also introduced a comprehensive strategy aimed at the restraint, confiscation, and realization and payment into a criminal assets recovery fund of instrumentalities and proceeds of crime. The Asset Forfeiture Unit (AFU) was established in the National Prosecuting Authority to spearhead the application of these provisions in the fight against organized crime in particular and other crimes such as those involving corruption. The AFU and its partners have achieved remarkable success.
The introduction of the Financial Intelligence Centre (FIC) provides a sophisticated support basis for controlling and detecting money laundering. 
This brings me to the most important point that may be made when it comes to the question of effective law enforcement in combating the types of crime in issue. Without this legislation none of our achievements would have been possible. Effective law enforcement is dependent upon a uniformly strong chain. Any weak link in this chain of events will adversely impact upon the effectiveness of law enforcement. The first link is effective and sophisticated legislation.
Having said this, even expert legal drafters in the field of criminal law are not always able to anticipate every practical challenge. Therefore, the second link activity is that enforcement agencies must take the initiative and accept a responsibility to spearhead amendments to legislation when the need becomes obvious. There is no point in continuing to struggle with problematic legislation. It does society a disservice. Within the South African context and on the subject of corruption, a good example of taking positive action was the replacement of the 1992 Corruption Act with the far more comprehensive and sophisticated Prevention and Combating of Corrupt Activities Act, No. 12 of 2004. This was done in circumstances where producing effective legislation to combat corruption has been an ongoing challenge internationally.
New complementary strategies introduced by this new Act included the following:

· The creation of a factual presumption upon proof of certain facts that the offering, soliciting, giving or receiving of a gratification was for a purpose outlawed in terms of the Act.

· A provision that proof of a belief that an offence has been committed is not required in relation to bribes that concern the arrest, detention, investigation or prosecution of a person for an alleged offence.

· The following denials by an accused person do not constitute a valid defence to a corruption charge:

· That he or she did not have the power, right or opportunity to perform the act concerned.

· That he or she did not intend to perform the act concerned.

· That he or she failed to perform the act concerned.
· Provision for judicially authorised investigations into a person’s lifestyle or having assets not commensurate with present or past sources of income or assets. 
· A register to be maintained by the National Treasury of persons convicted of offences in the Act relating to contracts and tenders. Further provisions empower State entities to cancel contracts and to refuse to conclude contracts and consider tenders based on such convictions.
· Provisions relating to an obligation on persons holding a position of authority to report to the police, various offences in terms of the Act. 
· More far reaching provisions in relation to jurisdiction over offences committed outside the country (the so-called extraterritorial jurisdiction).

I am of the firm belief that this Act may serve as a very useful guide to countries still grappling with this challenge. 
With effective legislation in place, adjusted and refined as required, the third and obvious link is the adequate resourcing of law enforcement agencies together with the ongoing education and training of personnel (and the retention of such personnel). The NPA is a people organization and this is a continuous priority. 
The fourth and final link is proper employment of the legal strategies, detection strategies, intelligence and admissible evidence and prosecution strategies. This is particularly important in corruption and organized crime matters. Up-front planning and strategizing in every investigation and prosecution is essential. There is no point, especially in relation to these matters, in adopting the first investigation and evidence gathering strategy that happens to come to mind and then following a process of discarding that strategy when finding it ineffective. 

In this regard, I may mention one practical and particularly relevant example. Corruption in the form of bribery is a collusive activity. The activity is necessarily secret. This is the reality and despite the best legislation, the best resourcing and the best strategizing, detection and  proof of corruption in the form of bribery remains, a constant challenge. Often only the associated frauds and similar offences are capable of being proved. This is clearly one of the reasons why there is such a concerted national and international focus on developing effective strategies to combat corruption. 
For these reasons, in corruption cases the only obvious strategy is the strategy of gathering all surrounding evidence regarding past incidents of corruption, all too often the result is insufficient evidence to be confident of a reasonable prospect of success in a prosecution. Inevitably the temptation is to try and turn either the suspected briber or bribee into a state witness depending upon which suspect is the less morally blameworthy or is most likely to cooperate. Otherwise and when possible, the temptation is to conclude a plea and sentencing agreement with such suspect in circumstances where the sentence may not be entirely in accordance with his or her true desserts.  
Naturally such strategies may not be ignored but there is another strategy to consider. Equally often, surrounding evidence as has been capable of being acquired makes out at least a reasonable suspicion of corruption having been committed by the suspects concerned. Provided the investigation has not come to the attention of the suspects, this evidence raises the prospect of justifiably testing the criminality of the suspects by the setting of authorised traps. Provided the legally required justification exists and the exercises are conducted in accordance with legal prescripts, this strategy constitutes not only a legitimate strategy but arguably one of the most effective strategies to expose and bring to justice, such suspects.   The DSO consistently bears in mind the possibility of resorting to this alternative enforcement strategy, particularly in corruption and organized crime matters. The DSO has and continues to employ this strategy and to good effect. The key to preserving this strategy as a possible option, is maintaining sufficient secrecy as regards the investigation until a decision is made whether or not to employ this alternative strategy. This is something that victims of suspected corruption ought also to bear in mind when acting on such suspicions and referring such suspicions to enforcement agencies. 
However, the employment of this strategy does not end there. I have been made aware that at least one city police department in the United States of America and with the approval and acceptance of the administration and employees, uses this strategy in a more pro-active manner. The strategy is not only employed when reasonable suspicion of more of past misconduct arises. It is employed as a matter of routine to pro-actively deter corrupt activities in the police department.  It seems to me that this is a strategy that also deserves further attention. 
Predictably our day-to-day challenge lies in fields of education, implementation and application. Education as regards the content of the new anti-corruption Act is critical and urgent. We need to spread its content and message until they are ingrained into the national psyche and international consciousness. In August 2006 the Honourable Minister for Public Service and Administration and Chairperson of the National Anti-Corruption Forum, announced that a booklet entitled, “The Guide to the Prevention and Combating of Corrupt Activities Act” had been produced for the education of the general citizenry and the civil service.

Transparency International, which has as it’s mission the creation of change towards a world free of corruption, has produced a publication, “Teaching Integrity to Youth, Examples from 11 Countries”. The publication includes chapters on “Ethics at School: A model programme” and “Integrating Anti-corruption into School Curricula”. There are other valuable publications that have been produced by Transparency International and other international organisations which may provide inspiration in devising educational strategies.

Anti-corruption training courses have already been provided to prosecutors in the NPA. This will be ongoing. The NPA is aware that similar actions are being undertaken in the public and private sector. 

In the public sector, thirteen State institutions already have anti-corruption efforts as part of their mandate and anti-corruption efforts are also being spearheaded through the Ministry and Department of Public Service and Administration and the National Anti-Corruption Forum. Considerable input is also being provided by non-governmental organisations and other members of civil society. 

The NPA has it’s own Integrity Management Unit and has a comprehensive Prevention and Combating of Corrupt Activities Policy for the NPA based, inter alia, on the provisions of the New Act. 

Internal work policies, including reporting and whistle blowing policies and business strategies including marketing, advertising and networking strategies need to be revised so as to ensure that they are aligned to, do not conflict with but supplement and advance, the provisions of the new Act. 

The creation, implementation and coordination of public and private sector initiatives and actions when it comes to preventing and combating corruption must have as their central focal point the content of the new Act.
However, a further important observation that may be made at this juncture is that introducing and maintaining checks and controls to prevent and detect corruption, whilst necessary, cost time money and effort. They impact upon profits, budgets and productivity. Practically speaking they may only be introduced to the extent that they are commercially and practically viable.  This must, however, be balanced against the pernicious and impoverishing effects of corruption.
Turning to the issue of enforcement where corrupt activities, organized crime, money laundering and evidence trails, cross international boundaries, Dr Kofi Annan, former General-Secretary of the United Nations correctly stated that:

Issues such as environment, crime, terrorism, and corruption carry no passports. They are beyond the power of any single nation to address on its own. Progress in the years ahead will require unprecedented levels of cooperation and collaboration among peoples of different cultures.

In September 2006 INTERPOL announced plans to establish the world’s first international anti-corruption academy aimed at tackling the problem of corruption within public services world wide. 

Within the UN structure:

· South Africa has signed and ratified the UN Convention against Transnational Organised Crime and its three protocols.
· South Africa fully participates in the Global Programme against Corruption

· South Africa has also contributed towards the UN Convention against Corruption which was adopted on 31 October 2003. We have also signed and ratified it.
Within the African context:

· South Africa has played a prominent role within the New Partnership for Africa’s Development particularly with regard to good governance and in the adoption on 14 August 2001 of the African Union Convention on Preventing and Combating Corruption

· Within the Southern African Development Community, the Protocol against Corruption was adopted in August 2001

· A number of organizational and training initiatives have been undertaken, including the creation of the Southern African Forum against Corruption.

The NPA has been very active in terms of its interaction and strengthening of relationships with other countries primarily for the purposes of enhancing trans-national enforcement. Some of the activities are as follows:
· In my capacity as National Director I embarked upon a major drive to establish closer working relations with SADC Member States, as well as other countries, with a view to strengthening co-operation to deal more effectively with trans-national crime, as well as to contribute to the development of more effective criminal justice systems on the continent and thereby also ensuring that the rule of law is upheld. The theme of this drive is “Prosecutors without boundaries”.
· The NPA has also hosted meetings in South Africa with a number of countries in order to assist with providing and sharing information, guidance and advice on legislation, systems and structures in dealing with serious crime, more particularly corruption and economic crimes.

· The DSO has also taken a lead role in the Corruption Hunters Network (a forum in which law enforcement agencies from 16 selected countries discuss and exchange best practices).

Past cases and experiences and interaction with other agencies both local and international have provided a number of lessons and exposed a number of realities.

· In many countries in Africa, Asia and South America, corruption increases the marginal tax rate and has pernicious effects on inward investment.

· The most vulnerable State sectors and activities appear to be law enforcement, social welfare, health, home affairs, revenue, procurement, ports of entry and exit, customs, post and telecommunication and commercially orientated parastatals.

· Often corruption takes place at operational and lower decision making level and not always at higher decision making and management level as some would often purport.

· Corruption is often the flipside of organised crime and money-laundering.

· In grand-corruption cases, financial gratifications are mostly laundered offshore and mainly in 5 identified destinations. In this instance the use of nominal shareholdings and complex corporate structures is commonplace.
· Usually corrupt gratifications and benefits given or received are not reflected in tax or other disclosure records but invariably may be tracked down via other records.

The international face of corruption finds a further manifestation in what has become known as the “North-South divide”. The Regional Director for Africa of Transparency International recently stated that foreign companies that commit the crime of bribery are undercutting Africa’s anti-poverty efforts and urged that African countries should prosecute them vigorously. However a weak link in the international enforcement chain lies in the field of mutual legal assistance and co-operation treaties and legislation. First and foremost this legislative challenge has to be overcome. To illustrate the point, the United Nations has already recognised the need for more uniform mutual legal assistance legislation and treaties and has been promoting the adoption by member countries of a single United Nations product on the topic. This clearly, would be the ideal. 

Internationally, we need to move away from the outdated concept that with State sovereignty comes the inalienable right of political discretion on the question of international mutual legal assistance and particularly when it comes to mutual legal assistance in ordinary criminal matters, untainted by political motives and objectives.

If enforcement as a crime combating strategy is to improve on an international level then senior management of enforcement agencies need to be sufficiently empowered. To this end a single common international treaty supplemented by sufficiently uniform State legislation is needed. Such a legal framework must also enable freer, more immediate and more direct interaction and cooperative investigation and evidence gathering exercises between enforcement agencies of different countries, unconstrained by political and arguably even judicial discretion and approval and the need to follow slow and inhibiting diplomatic channels. At the same time admissibility of evidence acquired internationally and its presentation in court needs to be addressed and in a practical but fair manner. Naturally the empowerment I have mentioned will come with a different set of problems and considerable responsibility. I am confident, however, that the heads of most, if not all enforcement agencies are willing to deal with such problems and accept such responsibilities. Such a strategy will most certainly result in more effective enforcement and, after all is said and done, this is one of the most critical issues being addressed at this conference. 
At present there is no other option but to forge ahead in the effort to solve these problems and at the same time master the considerable complexities that exists in the current situation.
_____________________
